
riEPT. CF COM M r

,_


CCNSUM ER Al-


1011 JAN 20 A II: 

41


O FFIC E O F A D M IN ISTR A TIV E H EA R IN G S


D EPA R TM EN T O F C O M M ER C E A N D  C O N SU M ER  A FFA IR S


STA TE O F H A W A II


In the M atter of )
 PC H -2011-7


)


H A W A II SPE C IA L T Y  V E H IC L E S, L L C  ) H E A R IN G S O FFIC E R 'S FIN D IN G S O F


) FA C T , C O N C L U SIO N S O F L A W , A N D 


Petitioner,


)
 D EC ISIO N 


)


vs.


)


)


W E N D Y  K . IM A M U R A , in her capacity as )


Purchasing A dm inistrator, D epartm ent of )


B udget and Fiscal Services, C ity and C ounty)


of H onolulu,


)


R espondent. 

)


)


H E A R IN G S  O F F IC E R 'S  F IN D IN G S  O F  F A C T , C O N C L U S IO N S  O F  L A W ,


A N D  D E C ISIO N 


I. 

IN T R O D U C T IO N 


O n A ugust 25, 2011, H aw aii Specialty V ehicles L L C  ("H SV ") filed its R equest for


A dm inistrative H earing ("R FA H ") regarding a procurem ent conducted by the C ity and


C ounty of H onolulu ("C ity"). T he m atter w as assigned case num ber PC H -2011-7.


O n Septem ber 9, 2011, the C ity filed its R esponse to the R FA H .


The hearing in this m atter w as originally scheduled to be held on Septem ber 15, 2011.


T hrough a series of stipulations betw een the parties, the hearing w as continued to N ovem ber


23, 2011.


A t the hearing, H SV  w as represented by M r. N athan M . R eyes, a m em ber of H SV .


The C ity w as represented by A m y R . K ondo, Esq., and Lynn Y . W akatsuki, Esq.
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M r. R eyes testified at the hearing on behalf of H SV . H SV  did not subm it any


exhibits and instead relied on its R FA H  and the C ity's Exhibits.


M s. V icki K itajim a testified on behalf of the C ity. The C ity subm itted into evidence


its Exhibits A  through J.


B y a post-hearing stipulation of the parties, the date for subm ission of post-hearing


briefs w as continued to January 9, 2012.


II. FIN D IN G S O F FA C T 


To the extent that any Findings of Fact are m ore properly construed as C onclusions of


Law , they shall be so construed.


1. O n M ay 27, 2011, the C ity issued an invitation to bid, R FB -H FD -336507, for


the furnishing and delivery of five Fire A pparatus V ehicles (Triple C om bination Pum per) to


the H onolulu Fire D epartm ent.


2. The original bid opening date w as June 16, 2011.


3. The procurem ent specifications accom panying the invitation to bid included


the follow ing Special Provision:


9. SU B M ISSIO N  O F C ER TIFIC A TE O F IN SU R A N C E


The successful offeror m ust subm it a certificate of insurance from 


the m anufacturer's insurance com pany, indicating that the offeror


is in com pliance w ith the insurance requirem ents as set forth under


Section 10, IN SU R A N C E  R E Q U IR E M E N T S, of these Special


Provisions herein below , prior to the aw ard of the contract at the


C ity's request. Failure to com ply shall be sufficient cause for the


rejection of the bid and m ay be sufficient cause for the suspension


of the offeror from  participating in C ity bids for a period of


three (3) years.


4. The procurem ent specifications accom panying the invitation to bid also


included the follow ing Special Provision:
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10. IN SU R A N C E  R E Q U IR E M E N T S


a.


A t all tim es during the term  of this contract, any extensions


and the period of the w arranties thereto, the C ontractor or


m anufacturer shall, at their ow n expense, procure and m aintain any


and all insurance to cover the C ontractor's business that m ay be


required under any applicable federal, state or local law , statute,


ordinance or regulation.


b.


T he C ontractor or m anufacturer shall, during the


perform ance of the contract and for three (3) years follow ing


acceptance of the product, keep in force at least the follow ing


m inim um  lim its of the insurances required herein:


(1) C om m ercial G eneral Liability Insurance:


(a) Products/C om pleted O perations A ggregate 

$2,000,000


(b) Personal and A dvertising Injury 

$2,000,000


(c) Each O ccurrence 

$1,000,000


(3) U m brella/Excess Liability Insurance:


(a) A ggregate


$25,000,000


(b) Each O ccurrence


$25,000,000


c.


T he C ontractor agrees to furnish the C ity and C ounty of


H onolulu w ith current C ertificate of Insurances for the respective


insurances listed above, in the coverages m entioned, along w ith its


bid. (Em phasis supplied)


5. 

O n June 6, 2011, the C ity issued A ddendum  N o. 1 to the invitation for bids


extending the bid opening date to June 22, 2011.


6. H SV  intended to respond to the invitation for bids by proposing to supply fire


trucks m anufactured by Seagrave Fire A pparatus, L L C  ("Seagrave"). O n June 9, 2011,


Seagrave prepared a letter to the C ity subm itting a series of fourteen (14) questions referring


to the bid specifications. O ne of the questions stated:


Q uestion 13: S pecial P rovisions / P age 4 / Item  10b(3)


U m brella/Excess Liability Insurance $25,000,000
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The prior bid for a pum per (R FB -H FD -330317 Triple C om bination


Pum per 11/29/2010) did not have this requirem ent. W hy is an


um brella/excess liability policy required on this R FB ?


7. 

T his Seagrave letter w as sent to H SV , and H SV  in turn forw arded it to the


C ity by m eans of an e-m ail dated June 9, 2011.


8. 

O n June 17, 2011, the C ity issued A ddendum  N o. 6 to the invitation for bids


extending the bid opening date to June 23, 2011.


9. A ddendum  N o. 6 also am ended the Special Provisions as follow s:


a. S p ecial P ro v isio n s Item  9 , S U B M IS S IO N  O F 


C ER TIFIC A TE O F IN SU R A N C E, w as deleted in its entirety.


b.
 Special Provisions Item  

10, IN SU R A N C E


R E Q U IR E M E N T S w as deleted in its entirety and replaced in


relevant part by the follow ing:


10. IN SU R A N C E  R E Q U IR E M E N T S 


a. A t all tim es during the term  of this contract, any extensions


and the period of the w arranties thereto, the C ontractor shall, at


their ow n expense, procure and m aintain any and all insurance to


cover the C ontractor's business that m ay be required under any


applicable federal, state or local law , statute, ordinance or


regulation.


b. 

T he C ontractor shall, during the perform ance of the


contract keep in force at least the follow ing m inim um  lim its of the


insurances required herein:


(1) C om m ercial G eneral Liability Insurance w ith lim it


of not less than $5,000,000 occurrence. . . .


c. T he C ontractor agrees to furnish the C ity and C ounty of


H onolulu w ith current C ertificate of Insurances for the respective


insurances listed above, in the coverages m entioned, along w ith its


bid. A ll certificates shall be m ade out to the C ity and county [sic]


of H onolulu.(Em phasis supplied)


10. 

The C ity received tim ely bid proposals from  H aw thorne Pacific C orporation


("H aw thorne") and H SV . A t the tim e of the bid opening on June 23, 2011, H aw thorne w as
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the low est bidder at $2,967,450.00, and H SV  w as the second low est bidder at $3,167,535.00.


There w ere no other bidders.


11. M r. N athan R eyes attended the bid opening on behalf of H SV . A fter the bids


w ere opened, M r. R eyes review ed the H aw thorne bid and found that no C ertificate of


Insurances had been subm itted w ith the H aw thorne bid. M r. R eyes brought this om ission to


the attention of M s. V icki K itajim a, Procurem ent and Specification Specialist for the C ity.


12. M s. K itajim a prepared a M em orandum  dated June 23, 2011 entitled "W aiver


of M inor D eviation."


The M em orandum  stated:


Pursuant to §3-122-3(c)(1)(B ) of the H aw aii A dm inistrative R ules,


a m istake in a bid discovered after the deadline for receipt of bids


but prior to aw ard m ay be corrected or w aived if the m istake is a


m inor inform ality w hich shall not affect price, quantity, qualify,


delivery, or contractual conditions. In addition §3-122-3(c)(1)(C )


of the H aw aii A dm inistrative R ules allow s the procurem ent officer


to w aive the m istake if it is in the best interest of the purchasing


agency and is fair to other bidders. T he subject contract is to be


aw arded o the low  bidder in this case based upon such a


determ ination. T he insurance requirem ents im plied that the


insurance certificate needed to be subm itted w ith the bid.


H ow ever, this w as not the intent of the C ity since the ability of the


C ontractor to provide the insurance certificate is a m atter of


responsibility, rather than responsiveness. The low  bidder did not


subm it the certificate of insurance but does have one on file w ith


the C ity and w ill be subm itting another copy.


13. T he W aiver of M inor D eviation M em orandum  w as signed by M r. M ichael


H iu on behalf of M s. W endy K . Im am ura, C ity Purchasing A dm inistrator. M r. H iu had the


authority to sign the M em orandum .


14. 

O n June 23, 2011, H aw thorne had on file w ith the C ity a C ertificate of


Insurance it had subm itted w ith respect to another procurem ent contract. T he C ertificate


stated that H aw thorne's com m ercial general liability policy w as for $1,000,000 for each
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occurrence, w ith a general aggregate am ount of $2,000,000. It also stated that H aw thorne


had an um brella liability policy for $5,000,000 per each occurrence, w ith an aggregate of


$5,000,000. M s. K itajim a m ade the determ ination that the am ounts of insurance set forth in


this C ertificate w ere sufficient to m eet the requirem ents of the invitation for bids. A lthough


the lim it on the com m ercial general liability policy w as $1,000,000 instead of $5,000,000 as


set forth in A dde4ndum  6, the excess liability policy of $5,000,000 w as the practical


equivalent of $5,000,000 com m ercial general liability policy.


15. 

A fter the W aiver of M inor D eviation M em orandum  w as signed, the C ity sent


a letter to H aw thorne, dated June 23, 2011, inform ing H aw thorn that it had been aw arded the


contract.


16. O n June 27, 2011, H SV  subm itted to the C ity its w ritten protest of the aw ard


to H aw thorne. T he protest asserted that H aw thorne's bid w as "incom plete" because


H aw thorne did not subm it a C ertificate of Insurances w ith its bid.


17. 

O n A ugust 22, 2011, the C ity sent H SV  a letter rejecting H SV 's procurem ent


protest.


III. C O N C L U SIO N S O F L A W 


If any of the follow ing C onclusions of L aw  shall be deem ed Findings of Fact, the


H earings O fficer intends that every such C onclusion of Law  shall be construed as a Finding


of Fact.


A . 

Jurisdiction


1. D uring the evidentiary hearing and in its post-hearing brief. H SV  m ade


several claim s that w ere not raised in its w ritten procurem ent protest subm itted to the C ity on


June 27, 2011.
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2. 

The H earings O fficer's jurisdiction is lim ited by H R S §103D -709(h), w hich


provides:


The hearings officer shall decide w hether the determ inations of the


chief procurem ent officer or the chief procurem ent officer's


designee w ere in accordance w ith the C onstitution, statutes, rules,


and the term s and conditions of the solicitation or contract, and


shall order such relief as m ay be appropriate in accordance w ith


this chapter.


In other w ords, the hearings officer can only m ake a decision about the "determ inations" of


the chief procurem ent officer, and the chief procurem ent officer can only m ake


"determ inations" about com plaints brought before that officer. The statute literally leaves no


room  for the hearings officer to m ake decisions about m atters that w ere not previously the


subject of a determ ination by the chief procurem ent officer.


3. 

The only issues raised in H SV 's w ritten procurem ent protest letter of June 27,


2011, are that: (1) H aw thorne's bid w as incom plete because it did not subm it a C ertificate of


Insurances w ith its bid in accord w ith Special Provision Item  10, as am ended by A ddendum 


N o. 6.; and (2) the C ertificate of Insurances w as a m ajor com ponent of the bid, and its


absence cannot be overlooked as a m inor or w aiveable oversight.'


4. A ccordingly, there is no jurisdiction in this proceeding to hear and determ ine


any other claim s by H SV . The H earings O fficer m akes no ruling, one w ay or another, on the


m erits of any other claim s H SV  m ay have referred to.


B . Subm ission of a C ertificate of Insurance is a M atter of R esponsibility, N ot


R esponsiveness, W hich M ay be Subm itted A fter B id O pening and B efore E xecution of


the C ontract


These issues w ere also raised in H SV 's R FA H .
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5. 

U nder H R S §103D -104, a responsible bidder is one w ho "has the ability in all


respects to perform  fully the contract requirem ents, and the integrity and reliability w hich


w ill assure good faith perform ance."


6. In the usual case, subm ission of a certificate of insurance is a m atter of


responsibility. There is nothing in the procurem ent at issue that w ould m ake the insurability


of the contractor anything other than a m atter of responsibility. R equiring that the contractor


in this procurem ent be able to obtain m inim ally acceptable levels of insurance is directed at


the contractor's ability to perform  the contract and is a m atter of responsibility.


7. Insofar as m atters of responsibility are concerned, a bidder m ay supplem ent a


bid after opening in order to satisfy responsibility requirem ents. In general, capability of


perform ance is determ ined at the tim e of contract aw ard. H A R  §3-122-1. H ow ever, in


several situations, docum entation of a bidder's responsibility can be subm itted after a


contract has been aw arded. H R S §103D -310 (c); H A R  §3-122-112.


8. A s the C ity has asserted in its post-hearing brief, w here a docum ent required


to be subm itted w ith the bid pertains to the responsibility of the bidder, the bidder can


supplem ent its bid by providing that docum ent after bid opening. A rakaki v. State of H aw aii, 


D epartm ent of A ccounting and G eneral Services, PC H  96-8, reversed on other grounds,


A rakaki v. State of H aw aii, D epartm ent of A ccounting and G eneral Services, 87 H aw . 147,


952 P.2d 1210 (1998); Standard Electric, Inc. v. C ity and C ounty of H onolulu, D epartm ent of


Finance, PC H  97-7.


9. H SV  relies on the fact that the special provisions required bidders to subm it a


certificate of insurance w ith their bid. The C ity contends, and the H earing O fficer agrees,


that this is not a standard requirem ent and the norm al situation is to require subm ission of a


certificate of insurance after bid opening H ow ever, H SV  correctly interprets the literal text
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of the special provisions. W hether or not this w as a m istake or a deliberate choice on the part


of the C ity w hen drafting the special provisions and/or w hen revising them  as part of


A ddendum  N o. 6 is irrelevant. There w as nothing in the special provisions to put potential


bidders on notice that the C ity had m ade a drafting m istake.


10. N evertheless, w hen it com es to m atters of responsibility, a bidder can


supplem ent its bid after bid opening even w hen the invitation for bids requires, on its face,


subm ission of the responsibility docum entation w ith the bid. O nly under exceptional


circum stances does the requirem ent to subm it a responsibility docum ent w ith the bid turn


that requirem ent into one of responsiveness. T he absence of any evidence that the


requirem ent of a certificate of insurance to be subm itted w ith the bid in question here w as a


m atter of im portant State social or econom ic policy, as w ell as the absence of a provision


stating that failure to subm it the docum ent w ould lead to disqualification of the bid, leads to


the conclusion that there is no responsiveness requirem ent in this case. Standard Electric, 


Inc. v. C ity and C ounty of H onolulu, D epartm ent of Finance, PC H  97-7. 

2


C . T he H earings O fficer N eed N ot R each H S V 's S econd Issue, i.e., the


F ailure to S ubm it a C ertificate of Insurance w as an A llegedly M ajor D eviation that


C ould N ot be W aived by the C ity


11. H SV 's second assertion in its w ritten procurem ent protest subm itted to the


C ity w as that the failure to subm it a certificate of insurance could not be w aived by the C ity.


H SV  contests the C ity's determ ination that this failure w as a m inor deviation from  the bid


requirem ents and asserts, therefore, that it could not have been w aived. In turn, the C ity


2 

 B ecause H SV 's w ritten procurem ent protest subm itted to the C ity asserted only that H aw thorne's bid w as


"incom plete" due to the failure to subm it a certificate of insurance at the tim e of the bid, H SV  is not challenging


the C ity's determ ination that H aw thorne w as responsible. In addition, H SV  did not subm it any evidence that


H aw thorne did not possess the ability to obtain the insurance necessary to perform  its contractual obligations


insofar as insurance w as concerned.
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asserts that this w as a m inor deviation that could be w aived under the adm inistrative


regulations, H A R  §3-122-31, and/or under the term s of the solicitation.


12. B ecause subm ission of the certificate of insurance w as a responsibility


requirem ent that could be satisfied after bid opening, the H earings O fficer need not reach the


issue of w hether the absence of that certification w as a w aiveable m inor deviation from  the


requirem ents of the specifications. See Standard E lectric, Inc., v. C ity and C ounty of


H onolulu, D epartm ent of Finance, supra, PC H  97-7 at page 12..


IV . D E C IS IO N 


B ased upon the foregoing Findings of Fact and C onclusions of L aw , the H earings


O fficer finds, concludes, and decides as follow s:


a. A ll claim s raised by H SV  in this proceeding that w ere not contained in H SV 's


w ritten procurem ent protest to the C ity dated June 27, 2011, are dism issed for lack of


jurisdiction.


b. A s set forth in detail above, H SV  has failed to prove by a preponderance of


the evidence that the C ity's denial of H SV 's procurem ent protest w as im proper and not in


accordance w ith the C onstitution, statutes, regulations, and term s and conditions of the


solicitation. A ccordingly, the C ity's denial of H SV 's procurem ent protest is affirm ed.


c. The parties w ill bear their ow n attorney's fees and costs incurred in pursuing


this m atter.


JAN 

2 0 

2012


D A TED : H onolulu, H aw ai'i, 

D A V ID  H . K A R LEN 


Senior H earings O fficer


D epartm ent of C om m erce


and C onsum er A ffairs
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